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• Antitrust Cases
• Revenue Distribution
• Name, Image and Likeness
• Athletes as Employees
• The Transfer Portal
• Gender Equity
• Conference Realignment
• Transformation Committee
• New NCAA President

Live look at the State of College 
Athletics 
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O’Bannon and Alston and House, 
Oh My…

NCAA
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O’Bannon, Alston, House

• Three-pronged attack on the collegiate model of athletics: anti-trust litigation, 
state legislation, and employment law claims.

• NCAA v. Oklahoma (1984): NCAA loses, “the essential ‘character and quality’ 
of NCAA sports—what ‘differentiates’ NCAA sports from professional ones—
has long been that participants in NCAA sports are both amateurs and 
students at the schools for which they play, i.e., that they “must not be paid[ 
and] must … attend class,” id. at 102. Board of Regents further instructed that 
“the preservation of  the student-athlete in higher education … is entirely 
consistent with the goals of the Sherman Act.” Id. Accordingly, this Court 
explained, rules that limit “eligibility” to enrolled students who are not paid to 
play “are justifiable means of fostering competition among amateur athletic 
teams and therefore procompetitive” for purposes of antitrust challenges. Id. 
at 117.
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O’Bannon, Alston, House

Act 1: O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015)
o NCAA Division I football and men’s basketball players challenged 

the NCAA’s use of the name, image and likeness of its former 
student-athletes for commercial purposes.

o Litigated 2009-2015.

o Result – Trial court found rules limiting student-athlete 
compensation violated anti-trust law. Athletes entitled to receive 
scholarships up to full cost of attendance + $5,000.  Supreme 
Court denied cert. 

o NCAA amateurism rules remained in place.



© 2022 Husch Blackwell LLP

O’Bannon, Alston, House

Act 2: NCAA v. Alston, 141 S. Ct. 2141 (2021)

o Same trial court as O’Bannon, but this time challenged 
restrictions related to education-related compensation.

o Restrictions related to “non-cash education-related 
benefits” violated antitrust law.  NCAA may limit cash or 
cash equivalent awards for academic purposes but not less 
than what the NCAA permits student-athletes to receive 
for athletics performance, $5,980 per year.  
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O’Bannon, Alston, House

NCAA v. Alston, June 21, 2021 – Supreme Court upheld finding that 
certain NCAA rules violated Section 1 of the Sherman Antitrust Act

• Limited issue related to NCAA rules limiting “education-related 
benefits” with huge implications

• NCAA can no longer rely on NCAA v. Board of Regents of the 
University of Oklahoma (1984) dicta to support antitrust protection 

• Judge Kavanaugh’s concurring opinion suggests all NCAA 
compensation rules (e.g., scholarship limits) “raise serious questions 
under antitrust laws” 

• NCAA Amateurism rules remain in effect … kind of.  
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Alston Awards
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O’Bannon, Alston, House

Act 3: House v. NCAA, U.S. District Court for N.D. of Cal.

o Same trial court again, plaintiffs alleging the NCAA and 
named conferences violated antitrust law by prohibiting 
athletes from earning compensation based on NIL from 
third parties and that football and basketball players 
should have the ability to share in telecast group licensing 
revenue.

o Not set for trial until January 2024.
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Name, Image and Likeness



© 2022 Husch Blackwell LLP

Name, Image and Likeness

California Law “Fair Pay to Play Act”
Passed 9/30/19, Effective 1/1/23

Florida Law 
Signed in law 6/12/20; Effective 7/1/21

NAIA and NCAA Rules 
NAIA deregulated rules related to NIL in October 2020; NCAA tabled proposed rules in January 2021. 

Texas Law
SB 1385, effective July 1, 2021
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NIL law in effect

Optional effective date but 
no later than 2023

NIL law passed with delayed 
effective date.

NIL law repealed

As of April 2022.

Name, Image and Likeness
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Name, Image and Likeness –
Texas Law

• Prospects cannot earn compensation based on their NIL;

• Student-athletes can earn compensation from NIL activities when not engaged in
“official team activities,” as defined by the institution;

• Student-athletes must disclose all NIL activity to the institution;

• Student-athletes can obtain professional representation to negotiate NIL agreements;

• Institutions cannot recruit prospects with a promise of NIL compensation;

• NIL compensation cannot be in exchange for athletic performance;

• The institution cannot provide compensation to a student-athlete for his or her NIL;
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Name, Image and Likeness –
Texas Law

• A student-athlete’s NIL activity cannot conflict with a team contract, institutional contract,
policy of the athletic department or honor code;

• NIL compensation cannot be in exchange for property owned by the institution or while
using institutional intellectual property or other property owned by the institution;

• Student-athletes cannot engage in an NIL activity related to alcohol, tobacco products, e-
cigarettes or nicotine delivery device, anabolic steroids, sports betting, casino gambling,
firearms (that cannot be legally purchased), or sexually oriented businesses;

• The duration of a student-athlete’s contract for an NIL activity cannot extend beyond the
student-athlete’s participation in the intercollegiate athletics program;

• Sale of autographs by student-athletes is specifically permitted; and

• The institution must require student-athletes to attend a 5-hour financial literacy and life
skills workshop.
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Name, Image and Likeness

New NIL Twist: Alumni, Collectives Pledging Cash to College 
Athletes

Money for college athletes is being pledged by the millions in a new 
development six months into the name, image and likeness era, 
raising concerns about the role of wealthy alumni eager to back 
their beloved alma maters.

Paul Steinbach
Dec 15, 2021

https://www.athleticbusiness.com/operations/marketing/article/15286423/new-nil-twist-alumni-collectives-pledging-cash-to-college-athletes
https://www.athleticbusiness.com/authors/contact/15136194/paul-steinbach
https://www.athleticbusiness.com/authors/contact/15136194/paul-steinbach
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NIL – Call to Action by Power 5  
Commissioners
• Letter sent to Senator Tommy Tuberville (R-Ala) and Senator Joe Manchin (D-W. VA)

• Outlined 6 key pillars that are integral to a fair and enforceable federal framework for NIL:

1. A national standard allowing all athletes to earn compensation from third parties; 

2. Prohibiting pay-for-play as well as outlawing booster involvement in recruiting; 

3. Providing protections for athletes, including assurances that agents “are subject to 
meaningful regulation” and access to appropriate dispute resolution processes for 
student-athletes;

4. Banning advisors/third parties from obtaining “long term rights” to a student-
athlete’s NIL; 

5. Requiring deals to commensurate with market rates for NIL activity; and

6. Requiring athletes to disclose NIL deals to their university.
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Transformation Committee 



© 2022 Husch Blackwell LLP

Division I Transformation 
Committee - Purpose

• Appointed by the Division I Board of Directors to lead modernization 
efforts after the adoption of the new NCAA constitution

• Areas of priority for the committee:
1. Elevating support for student-athletes’ mental, physical and

academic well-being

2. Enhancing the Division I championships experience for student-
athletes

3. Building a faster, fairer and more equitable Division
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Division I Transformation 
Committee - Factors of Success

• Committee members agreed that success would be measured by two
factors:

1. Whether its recommendations modernize the experience of
today’s student-athletes; and

2. Whether the recommendations ensure the continued integrity of
intercollegiate athletics?

• Member schools have been empowered to provide additional support to
student-athletes in the areas of health and safety, financial expenses, and
other benefits over the past few months.
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College Athletes as Employees
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College Athletes as Employees

• New NCAA Constitution, The Principle of Amateurism was 
eliminated in favor of the Collegiate Student-Athlete Model.

• Collegiate Student-Athlete Model = “Student-athletes may 
not be compensated by a member institution for 
participating in a sport but may receive educational and 
other benefits in accordance with the guidelines established 
by the division.”

• Scholarships, + COA ($6,000 +), + Education-related benefits 
($5,980) + NIL = Employment?
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College Athletes as Employees
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College Athletes as Employees -
Johnson v. NCAA (Aug.2021)



Contract Negotiation
• According to an ESPN analysis of financial 

records of athletics departments at public 
universities, FBS programs spent more than 
$533.6 million in dead money in an 11-year 
period from Jan. 1, 2010, to Jan. 31, 2021. 

• Remarkably, the dead money total is actually 
much more than that. The financial records 
did not include payments for many of the 
coaches who were fired during or after the 
2020 football and 2020-21 basketball 
seasons. In football alone, FBS schools 
committed another $107.6 million in 
severance pay before mitigation to fired 
coaches and their staffs in 2020.
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Other Key Issues in Athletics 

• NCAA Board of Governors Campus Sexual Violence Policy
 Disclosure

 Confirm and Share

 Written Procedures

• Gender Equity Review
 Bundling of other championships with men’s basketball 

championship resulted in deflated valuation of women’s 
basketball championship.
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Hope Springs Eternal 

• New NCAA President

• CFP discussions regarding separating FBS football from 
NCAA.

• Unwillingness of majority of Supreme Court to wade 
into pay-for-play argument.

• Games will still be played!  

• Even Plaintiff’s attorneys love March Madness…
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