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Meta-Trends
1. Expectations: IHEs seemingly 

do not/cannot say “no”
2. Era of judicial & political 

deference is dead
3. Culture wars are intense & 

IHEs are not viewed as 
neutrals





Substantial Recoveries



Substantial Recoveries



Suggestions
1. Review: take time to ask (difficult) questions and 

understand process and personnel
2. Evaluate: Given risk and complexity, are we 

appropriately staffed?
3. Emphasize creating climate where constituents 

are comfortable reporting
4. Invest in research-based* prevention education 

and programming  





OSHA – Emergency Temporary Standard



Not To Be Outdone . . . 
• Title VII and the ADA permit 

employees to receive exemptions 
based upon either sincerely held 
religious beliefs or medical 
conditions

• EO-40 seems to broaden the scope of 
permissible objections substantially. 
It forbids entities from compelling 
vaccination for individuals that 
object on three different bases:
1. for any reason of personal 

conscience;
2. based on a religious belief, or
3. for medical reasons, including prior 

recovery from Covid-19.





EEOC v. ISS Facility Services, Inc.
• In March 2020, requested an accommodation to work from home two days a week as an 

accommodation for her chronic obstructive lung disease and hypertension. 
• ISS placed its staff on modified work schedules where employees worked from home four 

days per week. 
• However, in June 2020, ISS required all staff to return to in-person work at its facility five days 

per week.
• Provided ISS with documentation indicating that her history of heart conditions increased her 

COVID-19 risk. The EEOC further alleges that her job duties generally required her to be in 
close contact with other employees and that other employees had been allowed to work from 
home following the June 2020 return-to-work.

• EEOC attempts to use an employers’ previous remote working arrangements during the 
COVID-19 pandemic as evidence that employees should have been permitted to continue 
to accomplish the essential functions of their employment in a remote capacity. 







Key Takeaways
• No harassment based on sexual orientation or gender identity, 

including harassment by customers or clients. This may include 
intentionally and repeatedly using the wrong name and pronouns to 
refer to a transgender employee.

• Cannot use customer preference to fire, refuse to hire, or assign work.
• Cannot discriminate because an individual does not conform to a sex-

based stereotype about feminine or masculine behavior.
• Cannot require a transgender employee to dress or use a bathroom in 

accordance with the employee’s sex assigned at birth. 







Meriwether v. Shawnee State Univ. 
(6th Cir. 2021)

• Philosophy professor and a devout Christian who believes that sex assigned at birth by God 
cannot be changed, brought 1st Amendment after he received a warning for refusing to address 
students by their preferred gender pronouns in accordance with the University’s 
nondiscrimination policy.

• Finding that the matter concerned classroom speech, thus 
foreclosing defendant’s Garcetti defense (“the academic-freedom exception to Garcetti covers all 
classroom speech related to matters of public concern, whether that speech is germane to the 
contents of the lecture or not”), the court determined that speech related to “race, gender, and 
power conflicts” addresses matters of public concern and that plaintiff’s interests in academic 
freedom, coupled with his core religious and philosophical beliefs, outweighed the University’s 
interest in stopping discrimination against transgender students.

• The court characterized the University’s interests as comparatively “weak” in-part because the 
University had rejected a proposed compromise where plaintiff would refer to transgender 
students without any identifying pronoun. Plaintiff also prevailed on his free exercise claim 
based on allegations that the University’s application of its gender identity policy was not 
neutral.
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NCAA v. Alston SCOTUS Decision
June 21, 2021 – Upheld certain NCAA rules violated 
Section 1 of the Sherman Antitrust Act
• Limited issue related to NCAA rules limiting 

“education-related benefits” with huge implications
• NCAA can no longer rely on NCAA v. Board of 

Regents of the University of Oklahoma (1984) dicta to 
support antitrust protection 

• Judge Kavanaugh concurring opinion suggests all 
NCAA compensation rules (e.g., scholarship limits) 
“raise serious questions under antitrust laws 
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Alston: Practical Impact
• Contractual agreements with student athletes
• Budgetary Issues – most significant impact of Alston may 

be re-distribution of economic benefits of athletics from 
administrators/coaches to athletes – in a changing economic 
landscape, be wary of long-term commitments

• Tax/Employment Issues – Are student athletes beginning to 
look more and more like employees? 

• Title IX Implications
• Litigation Damages
• International Student Visas – would compensation impact 

student visa





• Begins by explicitly stating that university students playing 
sports should not be misclassified as “mere student athletes” 
but instead as employees. Such misclassification, leading the 
students to believe that they do not have statutory protections, 
is a violation of Section 8(a)(1) of the Act according to the 
NLRB’s General Counsel. 

• Citing “contemporaneous societal shifts” and “a dramatic 
increase in collective action among players,” the General 
Counsel opines that “certain Players at Academic Institutions 
are employees under the Act and are entitled to be protected 
from retaliation when exercising their Section 7 rights.”

• Because these players “perform services” for their schools “in 
return for compensation,” and because their services are 
largely subject to their school’s control, the players are 
employees. Specifically, the opinion applies to “the scholarship 
football players at issue in Northwestern University, and 
similarly situated players.”





Johnson v. NCAA (E.D. Pa. Aug.2021)
• Memorandum Decision denying Defendants’ Motion to Dismiss. 
• Plaintiffs, student athletes at 5 Division 1 colleges and universities, brought a class action 

lawsuit against the NCAA and 25 colleges and universities, alleging that defendants 
violated their rights under the Fair Labor Standards Act and attendant state laws by 
refusing to categorize them as employees for wage and compensation purposes.

• Department of Labor regulations did not foreclose the possibility that student athletes might 
be employees because the complaint plausibly alleged that (1) Division 1 sports were not 
conducted primarily for the benefit of student athletes but rather for defendants’ monetary 
benefit; (2) interscholastic athletics are distinct from the educational opportunities and 
interfered with student athletes’ ability to derive maximum benefit from their education; 
and (3) interscholastic athletics are not among the types of activities that the Department of 
Labor expressly exempted from the employer-employee relationship.









Valencia v. University of New Mexico 
(10th Cir. April 2021)

• Plaintiff, an untenured professor at the University of New Mexico, brought 
due process, discrimination, and retaliation claims against the Board of 
Regents and several individual defendants, after he was terminated for 
cause based on internal findings that he had sexually harassed students, 
drunkenly assaulted 2 employees, and engaged in other misconduct.  

• In disposing of plaintiff’s procedural due process claim, the court found that 
plaintiff’s pretermination proceedings satisfied constitutional due process 
requirements insofar as plaintiff received adequate notice, an explanation of 
the employer’s evidence, and an opportunity to present his side of the story, 
during which he as accompanied by an attorney.  

• The court also affirmed judgment for the defendant on plaintiff's Title VII 
discrimination and retaliation claims, finding that plaintiff neither satisfied 
his burden of showing pretext nor demonstrated a causal nexus between a 
protected activity and an adverse employment action. 



Freyd v. Univ. of Or. (9th Cir. 2021)
• Plaintiff alleged that the University discriminated 

against her based on her sex by paying her less 
than her male colleagues in violation of EPA, Title 
VII, and Title IX. 

• Specifically, plaintiff alleged that “retention 
raises” for faculty considering moving to a 
different institution are less likely to go to female 
professors than male professors. 

• Regarding plaintiff’s EPA claim, the court held 
that a reasonable jury could find that plaintiff’s 
proffered comparators performed substantially 
equal work because they all perform “common 
core of tasks” such as research, teaching, 
advising, and committee service. 

• There also remained an issue of material fact 
regarding plaintiff’s Title VII disparate impact 
claim because plaintiff alleged statistical evidence 
that, when viewed in the light most favorable to 
plaintiff, shows that there is gender bias in the 
availability of retention raises. 







Coming Soon?





Significant?
• Under the new standard, an employer 

commits an “unlawful employment 
practice,” if sexual harassment has taken 
place and “the employer or the 
employer’s agents or supervisors: (1) 
know or should have known that the 
conduct constituting sexual harassment 
was occurring; and (2) fail to take 
immediate and appropriate corrective 
action.” 

• Previously, an employer was entitled to a 
defense if the employer took “prompt 
remedial action” in response to the 
sexual harassment complaint. 



Waste Management of Texas, Inc. v. 
Stevenson (April 2021)

• Workers 
compensation 
tradeoff/Exclusive 
remedy

• MSA
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